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accepted as binding upon him. For purposes of the present discussion 
the necessary facts are as follows: Leaving out of account the widow's 
trust there are three separate and identical trusts for each of the three 
daughters of the testator with remainders to the issue of each. The 
daughters are named as residuary legatees. The surrogate held that 
the statute did not apply and directed the accumulations on the trusts 
of the daughters who had no issue to be paid to the next of kin. It 
seems that here again the court failed to realize that a vested interest 
akin to a fee simple was given to the three daughters by the residuary 
clause in the will. That interest was a reversion and a reversion is 
always vested and those who hold it are presumptively the next eventual 
takers of trust estate within the meaning of the second group of cases 
before discussed. 

If the construction of the will adopted by the Appellate Division is 
correct, (and it is submitted that it is,18) the accumulation will pass to 
the residuary legatees as suggested by Smith, J.; as the trusts estab- 
lished by the 12th, 13th and 14th clauses of the will have no gifts over. 
They were like the trust to the widow under the 8th clause of the 
will, the accumulation on whose trust according to the surrogate went 
to residuary legatees. Here the residuary legatees take because they 
have vested interest in the corpus of a trust estate and are presumptively 
the next eventual takers of it. 

There is one problem that might arise in the application of the rule 
of the second group of cases. Suppose T by will creates a trust of all 
of his property for the life of A and by a residuary clause makes A 
residuary legatee; or suppose that there is no residuary clause, but A 
is sole heir and next of kin. Here the cestui and the reversioner are 
one and the same person. A can never take the corpus of the trust 
estate by way of enjoyment because he will be dead when the trust 
terminates; yet A has a vested interest in the corpus of the estate, 
which being vested was always alienable, devisable and descendable. 
It is submitted that A is the presumptive taker of the next eventual 
estate within the meaning of the statute. 

TORT LIABILITY OF A PHYSICIAN FOR BREACH OF PROFESSIONAL CON- 
FIDENCE.-The liability of a physician to his patient for disclosing pro- 
fessional secrets, and the justification for such disclosures present an 
interesting question on which there is little authority. In the recent 
Nebraska case of Simonson v. Swenson (1920) 177 N. W. 831, it was 
stated that a tort action will lie against a physician for stating to third 
parties that a patient is afflicted with "a contagious disease", but it 
was held that the physician is justified when such statements are made 
only to other patients living in the same boarding house with the plain- 
tiff, in order to protect them from infection. 

The common law does not recognize the confidential nature of the 
relationship of physician and patient. Information acquired by a phy- 
sician in the course of his professional services may be given in evi- 
dence,' and there seems to be no legal duty upon the physician to 
preserve confidence under any circumtances. The moral duty however 

"See (1920) 20 Columbia Law Rev. 767. 

'Rex v. Gibbons (1823) 1 C. & P. 97; Banigan v. Banigan (1904) 26 
R. I. 454, 59 Atl. 313; see People v. Austin (1910) 199 N. Y. 446, 93 N. E. 
57; privilege of a physician not a common law right, so must be limited 
strictly to that created by statute. Wigmore, Evidence (1905) 3347. 
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has been recognized from the earliest times,2 and the absence of 
privilege as to testimony has been severely criticized.3 This privilege 
is now established by statute in the majority of jurisdictions.4 

The common law confers this privilege upon the relationship of 
attorney and client, which is analagous to that of physician and 
patient.5 There are suggestions that an attorney is liable in tort for 
breach of confidence,G although strangely enough there seem to be no 
adjudications upon the point. The statutes granting physicians the 
same privilege as attorneys in respect to testimony cannot, however, be 
extended beyond their immediate application, and cannot afford a 
ground for tort liability.7 To allow an action, therefore, some further 
statutory grounds must be found. 

A Nebraska statute8 provides for the licensing of physicians and for 
the revocation of licenses for "unprofessional or dishonorable conduct". 
One of the forms of such conduct enumerated is, 'betrayal of a pro- 
fessional secret to the detriment of a patient". This statute is penal 
in nature and does not expressly give a civil remedy to the patient. No 
civil liability can be implied from the breach of a statute which is a 
mere exercise of the police power for the benefit of the state, or which 
protects a group of interests to which the person injured does not 
belong.9 But if a statute clearly protects a certain class, it creates by 
implication a duty toward all persons of that class, and one injured by 
its violation may recover in a tort action.'0 The Nebraska statute is 

'Tippocratic Oath, Ordronaux, Jurisprudence of Medicine (1869) 232. 
Code of Ethics of American Medical Association, ibid. 233. 

3See opinion of Buller, J., in Wilson v. Rastall (1792) 4 T. R. 753, 760; 
Tidy, Legal Medicine (1883) 20; but see contra, Wigmore, op. cit., 3350, 
3351. 

4Witthaus & Becker, Medicial Jurisprudence (1906) 94. For cases under 
modern statutes see Sparer v. Travelers Ins. Co. (1919) 185 App. Div. 
861, 173 N. Y. Supp. 673; Freel v. Market St. Cable R. R. (1892) 97 Cal. 
40, 31 Pac. 730; Green v. Terminal R. R. (1908) 211 Mo. 18, 109 S. W. 715; 
Casson v. Schoenfeld (1918) 166 Wis. 401, 409, 166 N. W. 23. 

s'I re The London & Northern Bank Ltd. (Ch. D. 1902) 50 Weekly 
Rep. 386; Gender v. Farmers Nat'l Bank (1917) 259 Pa. 197, 102 Atl. 510; 
see In re Cohen's Estate (1909) 105 Misc. 724, 174 N. Y. Supp. 427; Wig- 
more, op. cit., 3204. 

'Cooley, Torts (3rd ed. 1906) 1002; Comyn's Digest (1822) tit. Action 
on Case for Deceit 5. 

7See Buffalo Loan, etc. Co. v. Knights Templar, etc. Ass'n (1891) 126 
N. Y. 450, 455, 27 N. E. 942, 943; Nelson v. Nederland Life Ins. Co. (1900) 
110 Iowa 600, 606, 81 N. W. 807, 809; Boyce v. Northwestern Mut. Relief 
Ass'n (1897) 95 Wis. 312, 321, 70 N. W. 351, 354. 

'Neb. Rev. Stat. (1913) ? 2721. 
'Atkinson v. Newcastle Waterworks Co. (1877) L. R. 2 Exch. Div. 441, 

(supplying water to fire plugs, plaintiff's house burned.) McCarthy v. 
New York, N. H. & H. R. R. (1917) 240 Fed. 602, (fencing railroad track 
against cattle, action for personal injury to plaintiff.) Kelly v. Henry 
Muhs Co. (1904) 71 N. J. L. 358, 59 Atl. 23, (railing around elevator shaft 
for protection of employees, plaintiff a fireman.) Glaser v. Rothschild 
(1909) 221 Mo. 180, 213, 120 S. W. 1, (railing around elevator shaft for 
protection of employees, plaintiff a licensee.) 

'Watkins v. Naval Colliery Co. [1912] A C. 693, 702, (proper apparatus 
for raising and lowering employees in shaft, plaintiff wife of employee;) 
Parker v. Barnard (1883) 135 Mass. 116, (railing around elevator shaft, 
plaintiff a policeman;) Terre Haute R. R. v. Voelker (1889) 129 Ill. 540, 
22 N. E. 20, (railroad trains ringing bell on approaching crossing;) 
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primarily and fundamentally for the protection of patients. No injury 
is done to the state or to the general public by such disclosures, as the 
only persons affected or prejudiced are the patients whose secrets are 
disclosed. Wherever such a statute is in force, it seems clear that a 
patient may recover from the physician for breach of statutory duty. 
But, in the absence of statute, betrayal of professional confidence is not 
commonly regarded as sufficient grounds for the revocation of a phy- 
sician's license; and in all such jurisdictions it seems equally clear 
that the patient has no remedy for the unquestioned wrong which has 
been done him. 

The question then arises of justification. The duty to preserve con- 
fidence is subject to certain clear exceptions. The legal duty of testify- 
ing in judicial proceedings," or of reporting certain contagious diseases 
when required by statute12 of course exempt the physician from civil 
liability for such disclosures. It seems that the moral duty to protect 
other patients should afford similar exemption. This moral obligation 
of protection is recognized by the common law as sufficient to create 
qualified privilege for slander,13 and should similarly justify the phy- 
sician in disclosing to his patients possible sources of infection, even 
though by so doing he is forced to betray the secrets of other patients. 

Disclosures should be equally justified when made to persons other 
than patients. A physician must be regarded as a quasi-public official, 
and to a certain extent as a guardian of the public health. His obliga- 
tion to protect the general public, no less than his obligation to protect 
his patients, is based upon the necessity of preventing the spread of 
disease. In both cases it is to the public interest to permit him to 
warn persons endangered without fear of civil action. In actions for 
slander, qualified privilege is established by obligations and relation- 
ships far more vague and distant than those of a physician to the 
public,'4 and in the present case no distinction should be drawn between 
disclosures to patients and to other persons. 

Even within the scope of this policy, however, the disclosures must 
appear to be necessary to prevent the spread of contagion. All other 

Strat v. Yazoo & M. V. R. R. (1913) 209 Fed. 157, (keeping crossings in 
repair;) Amberg v. Kinley (1915) 214 N. Y. 531, 108 N. E. 830, (fire 
escapes on factories). 

"Smith v. Driscoll (1917) 94 Wash. 441, 162 Pac. 572. 
'Neb. Rev. Stat. (1913) ? 2740, reporting certain contagious diseases. 

New York Public Iealth Law, ? 25, board of health empowered to require 
report of contagious disease; Va., Acts 1920, c. 364, requiring report of 
venereal diseases. 

'"Cameron v. Corkran (D'el. 1895) 2 Marvel 166, 42 Atl. 454; Harriott 
v. Plimpton (1896) 166 Mass. 585, 44 N. E. 992. 

4Harriott v. Plimpton, supra, footnote 15, (statements to fiancee of 
plaintiff and to members of church concerning alleged venereal disease 
of plaintiff;) Everest v. McKenney (1917) 195 Mich. 649, 162 N. W. 277, 
(statements by president of Normal School about character of student 
made to landlady with whom student roomed;) see Flanders v. Daley 
(1904) 120 Ga. 885, 48 S. E. 327, (statements to church members concern- 
ing qualifications of minister;) Ward v. Ward (1900) 47 W. Va. 766, 35 
S. E. 873, (statements concerning financial condition;) Adams v. Cameron 
(1915) 27 Cal. App. 625, 150 Pac. 1005, rehearing denied, (1915) 171 Cal. 
9, 151 Pac. 286, (statement to railroad company concerning misconduct 
of conductor;) Finkelstein v. Geismar (1918) 91 N. J. L. 46, 106 Atl. 209, 
(statement to mayor of town concerning fraudulent business methods of 
competing merchant.) 
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means should be exhausted, such as warning the patient to isolate him- 
self and to take all proper precautions. Likewise the disclosures should 
be made only to persons in direct and immediate danger. A physician 
should not be permitted to announce the condition of his patient to all 
the people of the neighborhood, merely because some of them might 
come into contact with him. Only those people should be warned who 
are in such close proximity and association that infection is extremely 
probable if not inevitable. 

It appeared in the Nebraska case that the patient did not actually 
have the disease, but that the physician had made a reasonable and 
honest diagnosis. There seems to be no reason for holding the phy- 
sician to absolute truth. The moral obligation to warn others is as 
great when the danger is unreal but believed to exist on reasonable 
grounds, as when the danger is actual. It seems, therefore, that the 
principal case correctly held the disclosure justified although the state- 
ment was in fact false. 

PRORATION UNDER CONTRACTS EXCUSING DEFAULT.-Under the usual 
clause in a contract excusing default in performance due to causes 
"beyond the party's control", the obligor is relieved from liability, if the 
contingencies provided against made it impossible, or even commer- 
cially impracticable for him to perform.1 The situation in which the 
obligee is prepared to perform only in part raises a series of further 
questions,-those of apportionment or proration. These questions have 
been little considered by the courts. A model contract drawn with the 
view of a possible limited supply will contain a proration clause.2 It 
should provide whether or not the obligee may elect to cancel the 
entire contract upon an excusable default in one installment, or accept 

1(1920) 20 Columbia Law Rev. 776. Cuyamel Fruit Co. v. Jackson Iron 
Works, Ltd., (C. C. A. 1920) 262 Fed. 387, certiorari denied (1920) 40 
Sup. Ct. 481; Roessler & Hasslacher Chemical Co. v. Standard Silk Dyeing 
Co. (C. C. A. 1918) 254 Fed. 777, certiorari denied (1919) 250 U. S. 663, 
40 Sup. Ct. 11, reversing (D. C. 1917) 244 Fed. 250. The opinion in the 
lower court was mistakenly cited for the federal rule in (1920) 20 
Columbia Law Rev. 776, and there criticized adversely. 

'The clause used in the cotton goods trade with considerable success 
is printed through the courtesy of Mr. Charles L. Bernheimer, Chairman 
of the Board of Arbitration of the Chamber of Commerce of New York 
State. "Contingencies.-The seller shall not be held responsible for delays 
or failure of delivery due to fires, strikes, epidemics, lockouts, to counter- 
act strikes, embargoes, delays by carriers, or other conditions beyond the 
seller's control. And if the production of the seller shall be either partially 
or wholly curtailed thereby, then the deliveries shall be either proportionately 
or wholly suspended, as the case may be, and resumed upon the removal of 
the difficulty, and continued at the aforesaid weekly thereafter, until the 
entire quantity purchased hereunder has been delivered, provided that if 
such delay in delivery of any installment shall be more than thirty days 
beyond the due delivery date, the aforesaid undelivered installment of the 
contract may be canceled by the buyer by a written notice delivered to the 
seller within five days after the expiration of the said thirty days. Upon 
the occurrence of any of the contingencies mentioned above the seller 
agrees to notify the buyer within ten days after he has knowledge thereof." 
See Stallings v. De Bardeleben Coal Co. (Ga. App. 1918) 96 S. E. 708; 
and Luhrig Coal Co. v. Jones & Adams Co. (C. C. A. 1905) 141 Fed. 
617, 619. 

means should be exhausted, such as warning the patient to isolate him- 
self and to take all proper precautions. Likewise the disclosures should 
be made only to persons in direct and immediate danger. A physician 
should not be permitted to announce the condition of his patient to all 
the people of the neighborhood, merely because some of them might 
come into contact with him. Only those people should be warned who 
are in such close proximity and association that infection is extremely 
probable if not inevitable. 

It appeared in the Nebraska case that the patient did not actually 
have the disease, but that the physician had made a reasonable and 
honest diagnosis. There seems to be no reason for holding the phy- 
sician to absolute truth. The moral obligation to warn others is as 
great when the danger is unreal but believed to exist on reasonable 
grounds, as when the danger is actual. It seems, therefore, that the 
principal case correctly held the disclosure justified although the state- 
ment was in fact false. 

PRORATION UNDER CONTRACTS EXCUSING DEFAULT.-Under the usual 
clause in a contract excusing default in performance due to causes 
"beyond the party's control", the obligor is relieved from liability, if the 
contingencies provided against made it impossible, or even commer- 
cially impracticable for him to perform.1 The situation in which the 
obligee is prepared to perform only in part raises a series of further 
questions,-those of apportionment or proration. These questions have 
been little considered by the courts. A model contract drawn with the 
view of a possible limited supply will contain a proration clause.2 It 
should provide whether or not the obligee may elect to cancel the 
entire contract upon an excusable default in one installment, or accept 

1(1920) 20 Columbia Law Rev. 776. Cuyamel Fruit Co. v. Jackson Iron 
Works, Ltd., (C. C. A. 1920) 262 Fed. 387, certiorari denied (1920) 40 
Sup. Ct. 481; Roessler & Hasslacher Chemical Co. v. Standard Silk Dyeing 
Co. (C. C. A. 1918) 254 Fed. 777, certiorari denied (1919) 250 U. S. 663, 
40 Sup. Ct. 11, reversing (D. C. 1917) 244 Fed. 250. The opinion in the 
lower court was mistakenly cited for the federal rule in (1920) 20 
Columbia Law Rev. 776, and there criticized adversely. 

'The clause used in the cotton goods trade with considerable success 
is printed through the courtesy of Mr. Charles L. Bernheimer, Chairman 
of the Board of Arbitration of the Chamber of Commerce of New York 
State. "Contingencies.-The seller shall not be held responsible for delays 
or failure of delivery due to fires, strikes, epidemics, lockouts, to counter- 
act strikes, embargoes, delays by carriers, or other conditions beyond the 
seller's control. And if the production of the seller shall be either partially 
or wholly curtailed thereby, then the deliveries shall be either proportionately 
or wholly suspended, as the case may be, and resumed upon the removal of 
the difficulty, and continued at the aforesaid weekly thereafter, until the 
entire quantity purchased hereunder has been delivered, provided that if 
such delay in delivery of any installment shall be more than thirty days 
beyond the due delivery date, the aforesaid undelivered installment of the 
contract may be canceled by the buyer by a written notice delivered to the 
seller within five days after the expiration of the said thirty days. Upon 
the occurrence of any of the contingencies mentioned above the seller 
agrees to notify the buyer within ten days after he has knowledge thereof." 
See Stallings v. De Bardeleben Coal Co. (Ga. App. 1918) 96 S. E. 708; 
and Luhrig Coal Co. v. Jones & Adams Co. (C. C. A. 1905) 141 Fed. 
617, 619. 

NOTES NOTES 893 893 


	Article Contents
	p. 890
	p. 891
	p. 892
	p. 893

	Issue Table of Contents
	Columbia Law Review, Vol. 20, No. 8, Dec., 1920
	Front Matter [p.  881]
	Objective Law [pp.  817 - 831]
	Some Aspects of the Law Relating to Foreign Exchange [pp.  832 - 839]
	Some Vexatious Questions Relating to Nationality [pp.  840 - 861]
	Will or No Will? The Effect of Fraud and Undue Influence on Testamentary Instruments [pp.  862 - 880]
	Notes
	Secondary Boycotts by Employees of a Common Carrier [pp.  882 - 886]
	The Disposition of Unlawful Accumulations in New York [pp.  887 - 890]
	Tort Liability of a Physician for Breach of Professional Confidence [pp.  890 - 893]
	Proration under Contracts Excusing Default [pp.  893 - 897]
	Reasonable and Probable Cause in Malicious Prosecution: For Judge or Jury? [pp.  897 - 901]

	Current Legislation
	Small Claims Courts in the United States [pp.  901 - 906]
	Uniform Procedure at Law in the Federal Courts [pp.  906 - 909]

	Recent Decisions
	Attorney and Client. Receipt of Debtor's Check. Implied Authority to Endorse Client's Name [pp.  909 - 910]
	Bankruptcy. Property Passing to Trustee. Right of Trustee to Sue [pp.  910 - 911]
	Carriers. Express Companies. Recovery of Goods after Payment for Supposed Loss [p.  911]
	Constitutional Law. Enforcement Law. Appropriateness to Constitutional Amendment [p.  912]
	Constitutional Law. Proclamation of Ratification of Amendment. Mandamus [pp.  912 - 913]
	Contracts. Anticipatory Breach. Voluntary Disability [pp.  913 - 914]
	Contracts. Measure of Damages for Breach. Rate of Exchange [p.  914]
	Corporations. Officers. Duties toward Stockholders [pp.  914 - 915]
	Criminal Law. Former Jeopardy [pp.  915 - 916]
	Equity. Specific Performance. Insolvency of the Defendant [p.  916]
	Evidence. Recital in Bond. Proof of Consideration [pp.  916 - 917]
	Federal Courts. Diversity of Citizenship. Parties of Record [p.  917]
	Insurance. Condition. Construction [pp.  917 - 918]
	Intoxicating Liquors. Prohibition. Transfer of Title [pp.  918 - 919]
	Master and Servant. Workmen's Compensation. Acts in an Emergency [pp.  919 - 920]
	Mortgages. Marshalling. Warranties [p.  920]
	Mortgages. Purchase of Equity of Redemption. Clogs [pp.  920 - 921]
	Negligence. Contributory Negligence. Bailee [pp.  921 - 922]
	Negligence. Degrees of Care. Railroad Stations [p.  922]
	Negotiable Instruments. Measure of Damages for Dishonor. Rate of Exchange [pp.  922 - 923]
	Real Property. Covenants of Seisin. Covenants Running with the Land [pp.  923 - 924]
	Real Property. Fixtures. Rights of Innocent Purchasers [p.  924]
	Sales. Implied Warranty of Food. Negligence [pp.  924 - 925]

	Book Reviews
	untitled [pp.  925 - 928]
	untitled [p.  928]
	untitled [pp.  929 - 930]

	Books Received [p.  930]



